SUPREME  COURT  OF  THE  UNITED  STATES. 

December  Term,  1859. 


Washington,  Georgetown,  and  Alexandria^ 
Steam  Packet  Company,  Plaintiff  in  Error, 


YS. 


Frederick  E.  Sickles  and  Trueman  Cook.  J 


\  BRIEF  FOR  PLAINTIFF  IN  ERROR.  I 

This  case  is  the  same  in  every  material  point  as  No.  180 
between  the  same  parties  ;  and  we  refer  to  our  brief  in  that 
case  on  all  the  points  there  taken,  and  to  the  authorities  there 

cited. 

_  / 

In  addition,  we  submit  that  the  authorities  cited  on  the  other 
side  do  not  affect  the  positions  taken  in  our  brief.  These  and 
all  the  cases  cited  in  Cowen  &  Hill’s  note  to  Philips  on  Evi¬ 
dence,  part  2,  page  29,  note  20,  are  different  from  our  case  in 
this,  that  they  were  actions  brought  to  recover  on  the  same  iden¬ 
tical  causes  of  action  on  which  a  former  action  between  the 
parties  had  been  tried  and  determined;  and  so  the  former  ver¬ 
dict,  &c.,  was  a  matter  in  bar  to  the  defendant’s  plea,  or  to 
maintain  the  action  against  the  bar  set  up  by  the  defendant, 
and  were  not  cases  falling  under  the  head  of  technical  estoppels  ; 
and  whether  admissible  in  evidence,  and  if  so,  whether  conclu¬ 
sive  or  persuasive  evidence  only,  does  not  affect  our  case.  See 
also  Shelly  v.  Wright ,  Willes  R.  9.  3  Chitty  on  P.,  929-10(52, 

6th  Amer.  edit.  To  this  remark  there  are  two  exceptions  :  the 
the  case  of  Gardner  v.  Buckbee ,  3  Cow.  120,  and  Buil  v.  Stem- 
burgh ,  4  Cow.  559  ;  and  these  cases  were  overruled  by  the  judg¬ 
ment  in  the  subsequent  case  of  Jackson  v.  Wood ,  3  Wen.  27  ; 
and,  as  authority ,  this  judgment  must  still  be  respected,  in  all 
courts,  except  those  of  New  York,  notwithstanding  its  having 
been  reversed  by  the  Senate  of  that  State  in  8  Wend.,  1. 

And  the  case  of  Bliiladelphia ,  Wilmington  $  Balt.  B.  R.  Co. 
v.  Howard  in  this  court  is  entirely  different  from  ours.  It  was 
an  estoppel  allowed  under  the  general  issue  from  an  affirmation 


Thos.  McGill,  printer. 
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of  record  made  by  the  defendant  in  a  former  suit  between  the  same 
parties  on  the  same  contract,  and  did  not  arise  out  of,  and  was 
not  in  any  degree  dependent  on,  the  verdict  or  judgment  in  the 
former  cause.  13  Howard's  Reports ,  335-6.  It  therefore  stood 
precisely  within  the  cases  of  Trevivan  v.  Laurence,  2  Lord  Ray¬ 
mond,  1051.  Davenant  v.  Rafter ,  same  book,  1084.  Com.  Dig . 
Estoppel,  C.  Wilkins  v.  Wingate ,  6  T.  R.  62. 

And  there  is,  we  submit,  a  plain  distinction  between  an  estop¬ 
pel  arising  out  of  the  act  of  a  party,  as  his  confession  or  affirma¬ 
tion  of  record,  or  by  deed,  &c.,  and  an  estoppel  alleged  to  arise 
out  of  a  verdict ;  in  respect  both  of  the  manner  of  asserting  them, 
and  the  effect,  according  to  the  manner  in  which  the  opposite 
party  may  seek  to  assert  them.  The  estoppel  by  confession,  &c., 
is  personal  and  attaches  to  the  party  in  other  controversies  upon 
a  principle  of  good  faith,  and  to  prevent  fraud,  entirely  distinct 
from  the  ground  on  which  stands  a  verdict  found  by  a  jury  upon 
a  fact  disputed  by  a  party  to  the  record ;  and  this  is  plainly 
shown  by  the  opinion  in  the  above-mentioned  case  in  this 
court. 

GEO.  E.  BADGER, 

J.  M.  CARLISLE, 

For  Pit.  in  Error . 
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